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5. The Territorial Scope of EU Competition Law
In general.
1.096 On the face of it, the territorial scope of the EU competition rules extends to any
collusive or abusive conduct that has the object or effect of restricting competition within
the internal market, and appreciably affects trade between Member States, regardless of
the nationality or territorial location of the undertakings concerned. Agreements that are
concerned only with exports from or imports to the EU may nevertheless have an effect
upon trade within the EU and so fall within the territorial scope of the EU competition
rules. The following topics are considered here:
(a) The application of Article 101 to agreements affecting trade into the EU from
third countries.
(b) The application of Article 101 to agreements affecting trade from the EU to third
countries.
(c) The extent to which jurisdiction to apply Articles 101 and 102 and the Merger
Regulation can be asserted over conduct that takes place outside the EU.
The scope of the territory of the EU and the effect of the EEA Agreement and other bilateral
arrangements between the EU and third countries has already been considered above.393

(p. 50) (a) Trade into the EU from third countries
Agreements on imports into the EU.
1.097 It is well-established that an anti-competitive agreement between undertakings
within the EU and their competitors in third countries intended to reduce the supply, within
the EU, of products originating in third countries is capable of falling within Article
101(1).394 Further, an agreement relating to imports into the EU from third countries which
has as its object or effect an appreciable restriction of competition within the EU is likely to
fall within Article 101(1).395 In Gas Insulated Switchgear,396 the major Japanese and
European providers of GIS coordinated the allocation of GIS projects worldwide according
to agreed rules under which they agreed not to bid for projects in the others’ ‘home
markets’. Further, the European producers agreed amongst themselves to share EEA
markets. The Commission found that both aspects of the cartel were part of a single
continuous infringement. The Commission held that it was clear that the intra-EU aspect of
the illegal agreement at least potentially affected trade between Member States, so that the
condition concerning the impact of the agreement as a whole on trade between Member
States was satisfied.397 Any agreement that potentially reduces competition in the EU by
undertakings in third countries may fall under Article 101(1) and it is irrelevant that one or
more parties are situated or domiciled outside the EU.398 Once it is established that the
agreement in question restricts competition in relation to the import of goods into the EU, it
is not thereafter difficult to find that the agreement is capable of having an appreciable
effect on trade between Member States of the EU.399

(p. 51) (b) Trade from the EU into third countries
Agreements concerning exports from the EU.
1.098 In general, agreements or individual clauses in agreements relating exclusively to
trade outside the EU do not fall within Article 101(1).400 It does not necessarily follow,
however, that an agreement falls outside Article 101(1) merely because it relates to trade
outside the EU since the agreement itself may still have a significant effect upon
competition and trade within the EU. For example, a cartel of undertakings in the EU
concerning only markets outside the EU will be caught by Article 101(1) if it has the object
or effect of diverting surpluses from within the EU, or of preventing re-export to home
markets.401 A cargo-sharing agreement between carriers operating on routes from one
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Member State to third countries distorts competition with carriers in other Member States
and also as between EU exporters.402 An export ban on sales to third countries included in
a distribution agreement for territories in the EU, even if it does not have the object of
restricting competition may nonetheless have that effect, and infringe Article 101(1), if in
the absence of such a restriction there would be a realistic possibility of re-import of the
products into the EU, having regard, for example, to the level of customs duties.403 Similar
considerations apply to a licensing agreement for production in the EU that prohibits export
to a third country.404 Moreover, if an agreement relates to exports to an EEA State, the
equivalent competition provisions of the EEA Agreement apply.405 An agreement or practice
that relates to imports or exports with third countries must be capable of having an
appreciable influence, direct or indirect, actual or potential, on the pattern of trade
between Member States of the EU. In the context of the behaviour of dominant
undertakings, the Court of Justice has held that the abuse of a dominant position adversely
affecting a competitor (p. 52) within the EU may have repercussions on the competitiveness
of, and trade within, the internal market. It is irrelevant that the abusive conduct relates
only to activities outside or exports from the EU.406

Destination and re-importation clauses.
1.099 In Javico International v Yves Saint Laurent Parfums407 the Court of Justice gave a
preliminary ruling on the application of Article 101 to two distribution agreements between
Yves St. Laurent Parfums (YSLP), a producer of luxury cosmetics, and Javico, a German
company specialised in distributing products to Eastern Europe. The issue arose in
proceedings brought by YSLP against Javico alleging that it was in breach of its contractual
obligations to sell YSLP products, under one agreement, in Russia and the Ukraine and,
under the other, in Slovenia408 and not to export them to the EU. Noting that the restriction
covered not only the EU but all third countries other than the contractual territories, the
Court held that the restrictions:
‘must be construed as not being intended to exclude parallel imports and marketing
of the contractual products within the [EU] but as being designed to enable the
producer to penetrate a market outside the [EU] by supplying a sufficient quantity
of contractual products to that market.’409
Although the agreements therefore did not have the object of restricting competition within
the EU, it was necessary to consider whether they had such an effect. That would depend
on the degree to which the EU market in products of that kind was already competitive and,
as regards the potential for re-imports, whether there was a substantial price difference
that would not be eroded by the costs involved in re-importation.410 Although the judgment
is somewhat confusing in its lack of distinction between inter-brand and intra-brand
competition,411 the Court’s approach is that unless the EU market is oligopolistic
(concentrated), prevention of direct, parallel imports by such a third country destination
clause should not be regarded as having an anti-competitive effect, and that the test under
Article 101(1) is then the same as if the distributor was itself outside the EU, that is to say,
whether there is a realistic likelihood of re-imports from the country of destination.

(p. 53) Likelihood of re-imports.
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1.100 When territorial restrictions that prevent sale in the EU are included in an
agreement for distribution, or a licence to manufacture, outside the EU, the application of
Article 101(1) depends on the legislative and economic context of the agreement. The
following situations may be distinguished:
(a) Where the distributor or licensee is situated in a third country, if importation is
not a realistic commercial prospect, for example because of the nature of the product
or because any price differential would be eroded by transport costs or customs
duties, the agreement would be unlikely to have an effect on trade between Member
States and fall outside Article 101(1). 412
(b) Where the distributor is another EU undertaking, a third country ‘destination
clause’ operates also to prevent direct sales between Member States. If competition
for such products in the EU is limited, a clause that prevents parallel imports may
have an appreciable anti-competitive effect and infringe Article 101(1). 413

Imports into the EU: de minimis.
1.101 An agreement that restricts imports into the EU may fall outside Article 101(1)
under the De Minimis doctrine if it affects trade between Member States to an insignificant
extent.414 In Javico v Yves Saint Laurent Parfums the Court of Justice stated:
‘… intra-[EU] trade cannot be appreciably affected if the products intended for
markets outside the [EU] account for only a very small percentage of the total
market for those products in the territory of the [internal market].’415
This appears to go somewhat further than the usual De Minimis doctrine, especially as the
quantity of luxury perfume exported to the Russian/Ukrainian market was evidently not
economically insignificant.416 On the other hand, even if the conduct of an individual party
to an agreement does not itself appreciably affect trade within the EU, the small scale of
that party’s participation in the agreement will not exculpate it if the effect on trade of the
agreement as a whole is appreciable.417

(p. 54) (c) Jurisdiction over undertakings outside the EU
The issue.
1.102 The question of subject-matter jurisdiction under EU competition law arises not only
as regards Article 101 but also in connection with the application of Article 102 and the
Merger Regulation. When a non-EU undertaking engages in conduct directly within the EU,
such conduct is clearly subject to EU law based on territorial jurisdiction. It is the
application of EU competition law to activity carried on outside the EU (and the European
Economic Area), especially by non-EU undertakings, that gives rise to a potential problem.
How far a State may properly apply its laws to conduct carried out beyond its territory is a
controversial issue under public international law.418 On the one hand, the application by
one State, or group of States, of their law to conduct on the territory of another State can
be regarded as an infringement of the latter State’s sovereignty. If, for example, State A
were to impose fines in respect of the application or effects of a cartel in State B, that
would encroach on the territorial jurisdiction of State A.419 On the other hand, the
commercial world is increasingly interdependent and trade typically flows freely across
national borders, competition law that is based primarily on economic consequences
becomes stunted and artificial if it cannot reach any conduct engaged in beyond the
legislating State’s territorial boundaries.

Articles 101 and 102 TFEU.
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1.103 The wording of Articles 101 and 102 TFEU clearly states that those Articles
exclusively relate to practices that restrict competition, and affect trade, within the
European Union, rather than outside it.420

Public international law.
1.104 The EU must comply with public international law in the exercise of its powers.421
One of the founding pillars of public international law is the principle of territoriality,
according to which a state may exercise its authority to prescribe and enforce its law over
all persons and things within its territory but according to which a State’s authority to
exercise jurisdiction extraterritorially is much more limited. As the (p. 55) Court of Justice
held in Wood Pulp I the EU’s ‘jurisdiction to apply its competition rules to such conduct is
covered by the territoriality principle as universally recognised in public international
law’.422

International comity.
1.105 International comity refers to the idea of every sovereign State respecting the
independence and dignity of every other sovereign State.423 That form of comity finds
particular expression through international cooperation agreements whereby the EU and
the other contracting State(s) agree to consult and have regard to the important interests of
each other when deciding on investigations and remedies.424

Non-interference.
1.106 In Gencor v Commission, a merger case involving South African companies, the
General Court referred to the parties’ contention that there was such a principle of ‘noninterference’, but found on the facts that there was neither a conflict between what was
required by the EU and by the South African Government, nor any basis for showing that
the concentration would affect South Africa’s vital economic or commercial interests. The
General Court declined to decide whether such a principle of ‘non-interference’ exists in
public international law.425

Single economic entity doctrine.
1.107 One of the ways in which the Commission may exercise international jurisdiction
over a non-EU company is if that company owns or controls an EU subsidiary that forms
part of the same undertaking, that is to say, the non-EU and EU companies are part of a
single economic entity.426 In Commercial Solvents v Commission427 the Court of Justice
dismissed an appeal by a US company and its Italian subsidiary against a decision of the
Commission holding them both liable under Article 102 for the latter’s refusal to sell a raw
material to a competitor.428

Implementation test.
1.108 The application of Article 101 to agreements or concerted practices involving
undertakings located outside the EU was the principal issue arising in Wood Pulp I.429 The
Commission’s decision430 concluded that 41 wood pulp producers, and two of their trade
associations, all having their registered offices outside the EU, had engaged in concerted
practices relating to the prices charged through subsidiaries or agents to manufacturers of
paper within the EU. The decision was challenged on several grounds and the Court of
Justice ordered that the jurisdictional issues be determined separately (p. 56) from the
substantive issues.431 The Court of Justice upheld the Commission’s interpretation of the
territorial scope of Article 101 TFEU, placing emphasis on direct sales into the EU:
‘ … Where wood pulp producers established [outside the EU] sell directly to
purchasers established in the [EU] and engage in price competition in order to win
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orders from those customers, that constitutes competition within the [internal
market].
It follows that where those producers concert on the prices to be charged to their
customers in the [EU] and put that concertation into effect by selling at prices
which are actually coordinated, they are taking part in concertation which has the
object and effect of restricting competition within the [internal market] within the
meaning of Article [101 TFEU].’432
The Court of Justice held the EU’s jurisdiction to apply its competition rules to agreements
or practices implemented within the internal market was covered by the territoriality
principle as universally recognised in public international law. On the facts of the case, the
wood pulp producers had implemented their purported cartel agreement within the internal
market.433 The Court accordingly articulated a principle based on the territorial
implementation of an agreement or concerted practice within the internal market,
irrespective of where the collusion originated or the parties were based.434

Qualified effects test: Gencor.
1.109 In Gencor v Commission435 the General Court upheld a Commission decision
prohibiting a proposed joint venture between a South African and a British company
because this would bring under common control the platinum metals production carried on
by their respective subsidiaries, which were located in South Africa. The EU Merger
Regulation applies to concentrations according to quantitative thresholds based on
worldwide and EEA-wide turnover.436 One of the grounds on which the parties challenged
the decision was that it involved an impermissible assertion of extra-territorial jurisdiction.
The General Court upheld the Commission’s jurisdiction under the EU Merger Regulation
on the basis that it was ‘justified under public international law when it is foreseeable that a
proposed concentration will have an immediate and substantial effect in the [EU].’437

Qualified effects test: Intel.
1.110 Further consideration was given to the territorial scope of the EU competition rules
by the Grand Chamber of the Court of Justice in Intel v (p. 57) Commission.438 The question
was whether the Commission had jurisdiction over agreements made between Intel of the
US and Lenovo of China. The Court’s answer was ‘yes’, rejecting the argument that the
Commission cannot exercise territorial jurisdiction on the basis of qualified effects. The
Court emphasised, first of all, that the application of EU competition law cannot simply
depend on the place where the agreement was formed, or else undertakings would have an
easy means of evading the law.439 The Court observed, secondly, that the qualified effects
test pursues the same objective as the implementation test, namely preventing conduct
which, while not adopted within the EU, has anticompetitive effects liable to have an impact
on the EU market.440 Thirdly, the Court held that it is necessary to see if it is foreseeable
that the conduct in question has an immediate and substantial effect in the Union.441 In
applying that test, the conduct should be looked at as a whole and it is sufficient to take
account of the probable effects of conduct on competition in order for the foreseeability
criterion to be satisfied.442 Noting in particular that Intel’s conduct vis-à-vis Lenovo formed
part of an overall strategy intended to make sure that no Lenovo notebook using a rival’s
computer chips would be available on the market, including in the EEA, the Court of Justice
held that the three criteria of ‘immediate, substantial and foreseeable effect’ were satisfied
on the facts of the case.

Extra-territorial limits of damages actions.
1.111 The jurisprudence in which the extra-territorial limits of EU competition law were
identified concern jurisdiction to find an infringement of EU competition law, as opposed to
the principles that govern the jurisdiction of a national court to hear a claim for
damages.443 It appears that EU competition law only confers a right to damages in respect
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of losses that arise within the territorial scope of EU law. The English Court of Appeal has
held that the claimants in two actions for damages have a real prospect of success in
showing at trial that any losses they suffered in the EU can be characterised as resulting
from the implementation or qualified effects of a worldwide cartel in circumstances where
the cartelised component incorporated into the claimants’ computer monitors were first put
on the market outside the EU, and entered the EU through intra-group transactions.444 The
defendants have appealed to the UK Supreme Court, arguing that the alleged losses fall
outside the territorial scope of Article 101 TFEU and outside the scope of duty under Article
101 TFEU because they arise from restrictions of competition outside the EU.445

Application of EU competition rules prior to Accession.
1.112 The issue of the Commission’s jurisdiction to apply the Treaty competition rules to
the conduct of undertakings in third countries is different from the issue whether the
national competition authority has (p. 58) power to apply those rules to conduct in its
territory prior to accession. In Toshiba v Czech Competition Authority446 the Court of
Justice held that Article 101 and Regulation 1/2003 cannot be applied by the state’s
national competition authority in respect of the effects of a cartel within the territory before
the date of accession to the EU. This is the case even in the context of an investigation of an
international cartel constituting a single and continuous infringement capable of producing
effects in the territory of the Member State concerned before and after accession. The
Czech competition authority was entitled to condemn the cartel only under national
competition law in relation to the period prior to the accession of the Czech Republic to the
EU on 1 May 2004. However, where the Commission requests information from an
undertaking in respect of an investigation into conduct after accession, that request
includes information dating from before accession if that is relevant to an issue in the
investigation.447
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